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Tnteſtate's Share of it. 15 FFC 
I. HAI to this Declaration the Reſpondent demurr'd generally, 


enter'd up for her againſt the Reſpo 
Sinne e Sl) bas 
being then unable to ſatisfie the ſaid Debt, 
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IHA in the Year 1675, the Reſpondent being at London, and 
dealing as a Merchant, before he was created a Baronet, he 


and Robert Goddard, the Appellant's late Father, deceas d, and 
Nine other Perſons, executed Articles of Agreement, dated 


the 18th of June 1 75 under their Hands and Seals, to become Partners 


in a Ship calbd the John and Thomas of London, and her Cargo, to the 
value of 3 800 l. on a Voyage to Guinea; and all the Parties, under a Pe- 


Proceed of the ſaid Cargo as ſhould come to each Partners Hands. 


IHA by theſe Articles Mr. Goddard is declar'd to have Four Parts 
of Thirty-twoParts in the ſaid Ship and Cargo; and the Ship proving 
ſucceſsful in her Voyage, return'd to the Port of London in 1677, and the 
Diſpoſal of the Cargo ſhe brought was committed to the Reſpondent's - 
Management, as Caſhier and Agent for the Partnerſhip, and he receiv d 
| thereon to the value of 54037. 95. 44. whereof 675 l. 8 . 8 d. was. 
| Me.GoddarPs Share; And the Reſpondent having paid him 285 J. 8 5. 8 dl. 
there remain'd due from the Reſpondent to Mr. Goddard 7 ag. 


THAT Mr. Goddard dying Inteſtate, his Widow 2 w miniſtra- 


trix Vrſula Goddard, the Appellant's Mother, apply'd to the Reſpondent 
for payment of what ſo remain'd due from him to her Husband ; and he 


refuſing to pay it, ſhe brought her Action of Covenant upon the Arti- 


cles againſt him, in tlie Court of Nings- Bench, in 1680, for the whole 
675 l. 8 c. 8 d. receiv'd by him, ſetting out in her Declaration the Cove 
nant in the Articles, and alledging in Fact, That the Reſpondent was 

appointed Caſhier of the ſaid Cargo, and had receiv'd thereout 


r 6 63 0, 
9 5. 44. and, That ſhe brought that Action for 6751.85.84. fb her 


1 


qo 


whereby he admitted all the Facts in the Declaration to be true; and 


after ſeveral Adjournments, the Demurrer upon Argument was over- 


ruled, whereupon a Writ of Enquiry iſſued, which was executed, and 


the Jury, upon ſtating the Account, found the Reſpondent indebted to 
the Inteſtate 390 l. which Sum they aſſeſs d for Damages to Mrs. Ged. 


dard, and thereupon in Hilary Term 1680 Judgment was ſign'd and 


: 


| prevaiPd on Mrs, Goddard not only to forbear ſueing Execution, but alſo 
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ty of .60001, covenanted to account with and pay each other for ſuch 


ndent for the {21d 390 l. and for 40. . 
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to diſcharge his Bail; and accordingly, on tlie 28th of February 1680, ſhe 
dy an Inſtrument executed under her Hand and Seal, and which was 
drawn and prepar*d by the Reſpondent, and atteſted by himſelf, taking 


F 


endors'd on this Inſtrument, and ſign'd by him and one of the Bail, de- 
clar'd, That no Clauſe or Expreſſion mention'd in that Inftrument 
ſhould releaſe the ſaid Judgment, or preclude Mrs. Goddard from obtain. 
ing any Advantage upon the faid Judgment againſt the Reſpondent, for 
the Recovery of her Debt due from the Reſpondent to her. 

THAT in 1689 the Reſpondent being reſtor'd to his Eſtate in Scot- 


1 n for her Debt) ſhe apply'd to him for Payment of i, but he put her off, 
| which oblig'd her to ſue him in Scotland, whereupon ſhe commenc'd a 


being within the Twenty Years after the Judgment was obtain'd in 
England, which was in Hilary Term 1680, and therein libePd againſt 


pay the ſaid 404 J. Sterling with Intereſt, and that all Execution may be 
directed thereupon. _ | 5 ; v. | 


=. b of the Engliſh Judgment, the Inſtrument for diſcharging his Bail, with 

— | his aforeſaid Declaration endors'd upon it, and the faid Articles of Co- 
Ss J eee ʒtd a We 

It ju, 17 I HE Cauſe was heard before the Lord Ordinary, and the Reſpon- 

—_ dient (tho*duly ſummon'd) not appearing, his Lordſhip decreed againſt 

1 — . 22 Him, according to the Prayer of the Libel. 1 „ ve bt” Te. 


adminiſtring to her, and to his Father, in Scotland, reviv'd this Suit, and 


= 
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gainſt which the Reſpondent appealPd to the Lords of the Seſſion. 


5 : the Cauſe to the Lord Ordinary, to ſtate the whole Matter, and report 
the ſame to them; and then the Points in queſtion before the Lord Ordi- 
nary were, 4 e e e | | 


Probata, and ſhall be admitted à Sufficient Proof of this Debt without 
- — ES. , ß ey 
—_— '* -, © Secondly, Whether the Inſtrument for diſcharging the Reſpondent's Bail, 
1 Anu his Declaration eudors'd upon it, ſhall be deewd an Homologa- 


tion (that is to ſay, an Aſſent or Confirmation) of. the Judgment, 


x 24, - © Thirdly, Whether Intereſt (which there they call Annual Rent) onght to 
_ be paid for this Debt vel ex Pacto, vel xx WW 


n % THE ſaid Cauſe, and the Debates thereon, being reported by the 
VLloord Ordinary to the Lords of the Seſſion, their Lordſhips decreed, That 
ti hie aforeſaid Declaration executed by the Reſpondent doth homolagate 


* 


—.ᷓthat is to ſay, confirm) and excludes all ObjeQtions againſt the ſaid Judg. 


ment. \ 
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notice of his Inability to pay th Debt ſo recover'd againſt him, ſhe de- 
clar'd, that his Bail ſhould ſtand diſcharg'd, and that they might be at 
liberty to vacate their Recognizance: And the Reſpondent, by a Writing 


land, (upon the proſpect of which Mrs. Goddard gave him Forbearance 


3 23 Suit againſt him the 28th of October 1700, before the Lords of Seſſions, 


THA Sir Joh»appear'd to this Libel, and took Copies thereof,and 


THAT on the ad of February 1708, the Lords of the Seſſion ſent back 


* Firſt, Whether the Judgment obtain d in England ſball be taken a Res 


_ 


_ .- the Reſpondent upon the ſaid Judgment, praying their Lordihips to in- 
_=_—  _- - terpoſe their Authority thereto, and that Sir Joha might be decerned to 


IHA in 1704 Mrs. Goddard died Inteſtate, and her Son the Appellant e 
obtain'd ſeveral Interloquitory Decrees before the Lord Ordinary, a- 
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28 Jay, 1709 THE Reſpondent Petition'd for a Rehearing, to which ' the ppellans , 
"4 put in his Anſwer; and the Cauſe being reheard, their Lordſhips reje&t> > _ 
eech rhe Petition, and adher'd to their former Interloquitor. a, 

28 fuly,t709. IHE Cauſe came back to the Lord Ordinary, and his Lordſhip, in 
2 reſpect of the Lords Interloquitor in preſence, decrees againſt the Rep. 
Alem, according to the Prayer of the Libel. > es 

x 29 July, 170 ON the Reſpondent's Petition, alledging, That the Appellant's Father 

wh. Was not a Partner in the ſaid Ship and Cargo, and praying a ſhort Hears 

ing upon the Point of Homologation, their Lordſhips directed a Rehearing, 

65 and thereupon the Lord Ordinary ſtopt the Entring of the former Decree, 
13 Febr. 1711 Their Lordſhips conſider'd of the Debates on this Point, which they 


1 heard on the Day of June, 1) 10, and decreed, That the Declaration 
4 granted by the Reſpondent does not homologate and exclude Objectiong 
__ againſt the ſaid Judgment. AE "ee | —_— 


4 Dec. 713. Upon 3 the Debates on another Point in this Cauſe as to the 
Voalidity of the Engliſh Judgment: Whether it ought to be ſuſtain'd ass 


36 WF — * 3 9 UT - IF * * 4 y 88 . . . £ 
1 + Rexfndrcata, andProberive'gtthe Appellant's Claim, cheir Lordſhips I 
, -** .-», , pronounc'd this Decree, .viz,' The ſaid Lords ſuſtains the. udgment of 1 
>; the Queen's-Bench, the Purſuer inſtructing that Goddard was Copartner, 
Bo is *, «+000 that Sir John was Caſhier, and; had Intromiſſion to make him liable 2" 
{77 :.v /; , EE 7: T9999 . - 
PINES. "The Appellant has appeal'd to yourLord ſhips from the ſaid Decrees of I 

” , © © -thexzthot Febraaryi7r1 and the zd of December 707: 7 „ ͤ ᷣ 
1 . Becauſe the Judgment ought to be allowed to be a ſufficienn 


Proof of the Matters now directed to be pro er again; and thi = 
— = - _, rather ſince it appears from ie Jedgment hee nt by De —_ 
murring generally had admitted and confeſs'd theſe very Facts (inter _ 
444) to be as they are ſet forth in the Declaration, viz! That the Ap- 1 
4 pellant's Father Was Copartner, and that the Reſpondent Was Caſhier + XX 
of the ſaid Cargo, and had receiv'd the Proceed of it; Beſides which R 
1 the Articles of Copartnerſhip praduc'd and read at all the Hearings A. 8 
aA dmitted by the Reſpondent to be his Act and Deed, it wmanitelt chat 8 
the Appellant's Father was Copartne. „ 
8 ' Secondly, For that the Inſtrument for diſcharging of the Reſpondent's. 2 
Bail, which is atteſted as a Witneſs by himſelf, wherein he declat'gs © 


that he was not then able to pay the ſaid Hebt, and his Note updet his, = 
Hand endorſed upon it, Whereby he agrees, that nothing contaſn'd in 
that Inſtrument ſhall releaſe the ſaxd Jyggmenr,or preclude Mrs, Ghadard © 
from recovering thereon the Debt dyetdghertrom the Reſpondent: are 
ſuch Acknowledgments of the ſaid Debt, and ſuch an Eftabliſhment of  .<. . 
the ſaid Judgment, -and of the ſeveral material Facts in the Declaration | 
mention'd, on which rhe ſaid Judgmentasgrounded, as amount ro g . 
perfect Homologation, or Confirmation of the Tame, bf 3 e 


57 

*WHEREFORE #t i humbly hoped, That theſaid Tnterlogaitors or Decrees _ © 3 "i 
| 3 of the 1 3th of February, 1711, 4 alſo the Interloquitor of the zd of  F"—_— 
DIAG ee. io dead 17s 104 mber, 1713, {0 far 45 it direct the proving over again of thoſe. 8 | 3 
2 ES Frais that have been already provd, fhall be Reversd ; and, That the © 1 
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ES 2 e former . by them ſet aſide, and decreeing the Appellant hi, 
FFF Debt and Intereſt, ſhall be Affirm'd; and, That the Appellanz | 7 
= wdDhpall have his Coſts of the Proceedings below, W Fr 
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